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Staff Draft
RECOMMENDATION
relating to

INTEREST AND IRCOME
ACCRUING DURING ADMIRISTRATION

Expenses on Property Specifically Devised
Under existing law, expenses on specifically devised property

during administration are charged first to any income from the
property, and then to the residue as an expense of administration,l
except that if the property is occupied rent free by the devisee, the
devisee 1s charged with the expenses whether or not the property
produces income.2 The proposed law gualifies this rule by limiting
the time such expenses are charged against the estate to one year after
the testator's death; any expenses pald out of the estate after one
year are a charge against the share of the specific devisee. Payment
of expenses out of the estate is done as a convenience for the devisee
who may have at the time no way of paying the expenses other than sale
of the property. This convenience should not, however, have the effect
of impairing the rights of other estate beneficiaries i1f adrministration

is prolonged beyond a year.

Rate of Interest on Unpaild Devises

Under existing law, the rate of interest on a general pecuniary
devise or on an overdue periodic payment is ten percent.? This rate
is higher than the likely return on funds being held by the estate, and
therefore imposes an unfair penalty on the estate. The proposed law

1. McCarroll, 1 California Decedent Estate Supplement § 17.9, at 452
{Cal. Cont. Ed. Bar 1985).

2. Estate of Reichel, 28 Cal. App. 3d 156, 103 Gal. Rptr. 836 (1972).
3. The rate of interest is that payable on a money judgment entered in

this state, Prob, Code § 663. The rate of interest on & money
Judgment is ten percent. Code Giv. Proc.§ 685.010.




reduces the Interest rate to gpne percentage point above the minimuml

rate that would be payable on a Series EE United States savings bond
rurchased one year after the date of the testator's death and held to

maturity. The current rate 1s 5.84 percent.4===1hiﬁ__ig;mglg__gi;;|

Marital Deduction Gift

The proposed law continues the existing rule that interest on an
unpaid general pecunlary devise commences one year after testator's
death.® If applied to a marital deduction under a formula clause,
however, this rule might decrease the value of the deduction,
contrary to testator's intent. To avoid this result, the proposed law
provides that 2 general pecuniary devise Intended to qualify for the
marital deduction bears iInterest from the date of death., ZHE--LaW
REV IS FON——GOMMES S FON -~ PARTI CULARLY ——-SOLTCITS-—-GCOMMENTS-— CONCERNING ——FHE |
WISDOM-OF-TRIS-RECOMMENDATION. |

Interest on Trust Distributions
Although the California Revised Uniform Principal and Income Act

iz a well-developed scheme for allocating to the income and remainder

beneficiaries of the trust interest and income that acerue during trust

4., This rate 1s 85% of the average return on filve-year Treasury
marketable securitles rounded to the nearest one-quarter percent. 4
new rate is fixed every six months and is readily ascertainable. By
specifying the rate of Interest on savings bonds one year after the
date of death, the proposed law uses a date close to the time interest
must be computed and aveids having to recalculate interest every six
months.

5. 7Prob. Code § 663(a).

6. C¢f. Halstead, The Marital Deduction, 1n California Will Drafting
Practice § 6.16, at 240 {(Cal. Cont. Ed. Bar 1982).




administration,7 the Act falls to address the issue of distributions
from the trust. The proposed law parallels the law applicable to
probate estate administration: if a distribution from a trust 1s not
made when due, the amount of the distribution accrues interest from the

date it 1s due, except in

death. In the case of a required distribution of current income, the|

proposed law makes clear that the income is payable at Jleast

annually.8

7. Prob. Cede §§ 16300-16313.

8. The proposed law omits Probate Code Section 661 ("[iln case of a
bequest of the interest or income of a certain sum or fund, the
interest or 1income accrues from the testator’'s death"). This omission
is not a substantive change. Although the language "a certain sum or
fund"” is ambiguous, the cases have interpreted 1t to mean a
testamentary trust. See, e.g., Estate of Petersen, 92 Cal. App. 2d
677, 682, 207 P.2d 607 (1949). The gquestion of when income from a
testamentary trust commences Is pgoverned by Probate Code Section
16304{a) (income commences at death if trust instrument is silent).

The question of when an income beneficiary is entitled to income
from the trust must be distinguished from the question of when interest
on a devise to the trust commences. Under the proposed law as well as
existing law (Prob. Code § 663{(a)), Interest on a pecuniary devise in
trust commences one year after death. If the trust 1s funded entirely
by a pecuniary devise, the trust will have no income until ejither the
devise is distributed to the trust or until the trust becomes entitled
to interest on the undistributed devise {one year after death). Thus,
although the California Revised Uniform Principal and Income Act
provides that an income beneficiary 1s entitled to income from the date
of death (Prob. Code § 16304(a)), 1f the devise is not distributed to
the trust during the first year after death, there will be no income
during this peried for the trust to distribute to the 1ncome
beneficiary.__The propoged lg akes g relationship clear
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Probate Code - repealed Legacies and interest
SEG. . Chapter 11 {(commencing with Section 660) of Division 3
of the Probate Code is repealed.

Comment. For the Comments to the repealed sections of former
Chapter 11 (commencing with Section 660) of Division 3, see the
Appendix to this recommendation.

Probate Code § 6154 (added), Classification of deviges
SEC. . Section 6154 is added to the Probate Code, to read:

6154. Devises are classified as follows:

(a) A specific devise is a devise of specifically identifiable
property.

{b) A general devise is a devise from the general estate that does
not give speclific property.

{(c) A demonstrative devise is a general devise that specifies the
find or property from which the devise is primarily to be made.

{d) A general pecunlary devise is a pecuniary gift within the
meaning of Section 21120 that is made by will,

{e) An annuity is a general pecuniary devise that is payable
pericdically.

(f) A residuary devise is a devise of property that remains after
all specific and general devises have been satisfied.

Comment. Subdivision (a) of Section 6154 restates a portion of
former Section 662{a) without substantive change. See also Estate of
Ehrenfels, 241 Cal, App. 2d 215, 221, 50 Cal, Rptr. 358 (1966).

Subdivision (b) supersedes former Section 662{e) and is
consistent with case law under the former provision. See, e.g.,
Estate of Jones, 60 Cal. App. 2d 795, 798, 141 P.2d 764 {1943).

Subdivision (e¢) restates former Section 662¢(b) without
substantive change. The reference in subdivision (¢) to a
demonstrative devise as a "general" devise is new, but 1is consistent
with prior law., See former Section 662{(c) (if indicated fund fails,
regsort may be had to general assets as in case of general devise); 7
B. Witkin, Summary of California Law Wills and Probate § 214, at 5725
(8th ed. 1974) (same); Estate of Cline, 67 Cal. App. 2d 800, 805, 155
P.2d 390 (1945) (demonstrative devise is "in the mature of" a general
devise; reference to particular fund is for convenlent methed of
payment}; Johnston, Outright Bequests, 1in California Will Drafting
§ 11.92, at 401 (Cal. Cont. Ed. Bar 1965} (demonstrative devise is
"similar to" general devise). For the priority that a demonstrative
devise has over other general devises, see Section 21401(h).




Subdivision {(d) is new. It incorporates the definition of
"pecuniary gift" provided in Section 21120(b) ("pecuniary gift" means
a transfer of property made In an instrument that either is expressly
stated as a fixed dollar amount or is a dollar amount determinable by
the provisions of the instrument).

Subdivision (e) restates the first clause of former Section
662(c}) without substantive change. The reference in subdivision (e)
to an annuity as a "general" devise 1s new, but 1s consistent with the
last clause of former Section 662(c) (if indicated fund fails, resocort
may be had to general assets as in case of general devise) and with
case law. See Estate of Luckel, 151 Cal, App. 2d 481, 493-95, 312
P.2d 24 (1957) (annuity is a "general charge on the testator's whole
estate"). TFor the priority that an annuity has over other general
devises, see Section 21401(b).

Subdivision (f) restates former Section 662(f) without
substantive change.

CROSS-REFERENCES
Definitions
Devise § 32
Property § 62
wWill § 88

Probate Gode §§ 12000-12007 (added)., Interest and income accruing

during administration
SEC. . Chapter 8 (commencing with Section 12000) is added to

Part 10 of Division 7 of the Probate Code, to read:

CHAPTER 8. INTEREST AND INCOME ACCRUING
DURING ADMINISTRATION

§ 12000, Application of chapter
12000. The provisions of this chapter apply where the intention

of the testator is not indicated by the will.

Gomment . Section 12000 restates without substantive change
former Section 660 and the introductory clause of former Section
664(a). The language of Sectlon 12000 is drawn from Sections 6140(h)
and 6165 (rules of construction of wills).

CROSS-REFERENCES

Definitions
Will § 88




12001, Rate of interest
12001. 1If interest is payable under this chapter:
(a) The rate of interest is gpe

an thel

minimum rate that would be payable on a Series EE United States
savings bond purchased one year after the date of the decedent's death
and held to maturity. If there is no minimum rate payable on a Serles
EE United States savings bond, the rate of interest is three
percentage points less than the legal rate on Judgments in effect one
year after the date of the decedent's death.

(b) The rate of interest provided in subdivision (a) shall remain
fixed at the applicable rate in effect one year after the date of the
decedent's death and shall not be recomputed in the event of a change
in the applicable rate thereafter.

Comment. Section 12001 supersedes portions of subdivisions (a)
and (c) of former Section 663. Under former Section 663, the rate of
interest was that payable on a money Judgment entered in this state.
The rule of Section 12001 applies where the intention of the testator
is not indicated by the will. Section 12000 (application of chapter).
The minimum rate payable on a Series EE United States savings bond may
be obtained from a financial institution or from the U.S. Savings Bond
Division of the Department of Treasury {1-800-U.5,.BONDS).

§ 12002, Income and expenses of specific devise

12002, {(a) Except as provided in subdivision (b}, a sgpecific
devise does not bear interest,

(b) A specific devise carries with it income on the devised
property from the date of death, less taxes and other expenses
attributable to the devised property during administration of the
estate,

{c) If income of specifically devised property is not sufficient
to pay expenses attributable to the property, including taxes on the
property, the deficiency shall be paid out of the estate until the
property 1s distributed to the devisee or the devisee takes possession
of or occuples the property, whichever occurs first. To the extent a
deficiency paild out of the estate is attributable to the period that

one year after the testator's death, whether paid during orl

commerices
afte >, on._0 e __on g perlod 0 __¥Which ' xpense 3|

attributable, the amount paid is a charge against the share of thel




devisee, and the personal representative has an equitable lien on the
specifically devised property as against the devisee Iin the amount
paid.

Comment . Section 12002 is new. Section 12002 applies to
specific devises of real and personal property. See BSectlon 32
("devize”" defined). The rule of Section 12002 applies where the
intention of the testator is not indicated by the will. Section 12000
{(application of chapter),

Subdivision (a) codifies case law. See, e.g., In re Estate of
Daly, 202 Cal. 284, 287, 260 P. 296 (1927) (stock).

Subdivision (b) codifies case law. See Estate of McKenzie, 199
Cal. App. 2d 393, 399-400, 18 Cal. Rptr. 680 (1962) (inheritance from
another estate).

The first sentence of subdivision (c¢) is consistent with Estate
of Reichel, 28 Cal. App. 3d 156, 103 Cal, Rptr. 836 (1972) (where
specifically devised real property produces no income but is occupled
rent free by the devisee from testator's death, expenses on the
property are chargeable to the devisee). The second sentence of
subdivision (c¢) 1limits the burden on the estate to the first year
after the decedent's death. Expenses paid out by the estate after the
first year are ultimately borne by the distributee of the property.
The equitable lien imposed by subdivision (c) is mnot good against a
tranzferee of the property who gives fair consideratien Ffor the
property without knowledge of the lien. See generally 1 J. Pomeroy,
Equity Jurisprudence §§ 165, 171(4) (5th ed. 1941); cf, Section 15685
and the Comment thereto (trustee's lien).

CROSS-REFERENCES
Definitions
Devise § 32
Devisee § 34
Personal representative § 58
Property § 62

1 Interest o eneral pecuniary devise

12003. (a) Except as provided in subdivision (b), if a general
pecuniary devise, including a general pecuniary devise in trust, is
not distributed within one year after the testator's death, the devise
bears interest thereafter.

(b) A general pecuniary devise, including a general pecuniary
devise in trust, that is a marital deduction gift within the neaning
of Chapter 2 {commencing with Section 21520} of Part S of Division 11
bearg interest from the date of the testator's death,

Comment ., Subdivision (a) of Section 12003 restates former
Section 663(a), except that the rate of interest is specified in
Section 12001. Where the will makes & marital deduction gift,
subdivision (b) provides that interest runs from the date of the




tegtator's death. The rule of Section 12003 applies where the
intention of the testator is not indicated by the will. Section 12000
{(application of chapter).

CROSS-REFERENCES
Definitions
Devise § 32
Trust § 82
Rate of interest § 12001

§ 12004, Annuitys—iInterest on annuity-er-devise—for—-maintenanee |

12004. (a) An annuity commences at the testator's death and
shall be paid at the end of the annual, monthly, or other specified

period.

€b) An—-ennuitent-er——a devisce——of-a-devise—for maintenance-is|
entit}ed—ea—4ateiea£—<Eb4ﬂu&—amaunb—o£—aaanmmpaid—aeeamu;a%iename£~theI
paymenta—JHSHL—ha=4Qua—pefsenaé—{wyreaenﬁaté#e—e&-eaehmannivefeafy_e§l
the~eesEaEefla—4eathT—eampuEeé—£fem—%he—da&e-ef—the—anni#era&fy7 |

Comment , Subdivision (a) of Section 12004 restates former
Section 663(b} without substantive change.

Subdivision (b) sestates-gupersedes the portion of former Seectionl
663(c)_that related to apnultiegr-eweept—that--the-provisien—governing|

the—-interest-—rate-is--superseded-by--Section-12001—and-—-the—provision|
gevefniag—iuk-ineame—heﬁeﬁieiaiyaqeﬁ-a-43&&“&-%&—sapefseéed—4af—5eetienI
16304—{when-right—to—-ineome—-arises), |

The rule of Section 12004 applies where the intention of the
testator is not indicated by the will. Section 12000 (application of
chapter).

CROSS-REFERENCES

Befinitions

——Dewvige-§-32

—DPevxigee-§-34
——Pergeonal-repregentative-§-58§
——Frugt-§-82

Rate of interest § 12001




32985 Remaining income to residuy or Intestate digtributees|
12005_J12006. (a) Net income received during administration notl
paid under other provisions of this chapter and not otherwise devised
shall be distributed pro ratz as income among all distributees who
receive either residuary or intestate property. If a distributee
takes for life or for a term of years, the pro rata share of income
belongs to the tenant for life or for the term of years.
(b) HNet income under subdivision (a) includes net income from
property sold during administration.

Comment. Section 12005 12006 supersedes former Section 664. Thel
former reference to a distribution to a beneficiary in trust as income
te the trust is omitted; this matter is governed by Section 15305{a)
{California Revised Uniform Principal and Income Act). The reference
to intestate property is new, and recognizes that there may be a
partial intestacy 1in a testate estate, The rule of Section 12005
42006 applies to a person who receives either or both testate and]
intestate property.

The rule of Section 212605 12006 applies where the intention of|
the testator is not indicated by the will., Section 12000 (application
of chapter).

CROSS—-REFERENCES
Definitions
Devise § 32
Property § 62
——FPrust-§-82 |

§—12006r—Refercnee—to-—former-law I
13006~——A—-reference-in-a-written—instrument;—inoluding s -will-es|

Erusty—-to-—a—provislon--of -former—Chapter--8-{commeneing—with -Seetion|
160)-ef-Division-1;-er-fermer—Chaptesr-1l-{commencing--with-Seetion—6603 |
of-Bivigion—-3,—shall-be-deened-to—bhe--a-referenee-to-the—eorrepponding|
previsien—ef-this-echapter- I

-10-




Gammen‘e-r———See-t—i-en—-—1-2906——e-ant—i—nuea---t-he-—suhet—anee—-o—f——subdiviaien |
Eb}—af—{%fmef—See%ionnéssr—aaé—ine}uéea—a—4xﬂkﬂﬁﬂuﬁ+4a}—£ermer—shaptefI
11-ef-Division-3-in-whieh-formez-Section-665-wan—£ound- |

I
GRDOSS—REFERENGES I
bPefinpitions I
—Will-§-88 i
—Trunt-§—82 I
|

§ 12007, Transitional preovision
32008 __12007. This chapter applies only in cases where thel
decedent died on or after July 1, 1989. In cases where the decedent
died before July 1, 1989, the-law--thet-would-have-applied-had-the—law|

that—eaeetedr%hi&aﬁa&%efmaeb—been—eaaetedmsh&Ek4&&&9;;Lg_322;1;§g;§I

Prob, Code § 16304 (amended), When right to income arises;
apportionment of income
SEC. . Section 16304 of the Probate Code is amended to read:

16304, (a) An income beneficlary is entitled toc income from the
date specified in the trust instrument or, if none is specified, from
the date an item of property becomes subject to the trust. In the case
of an item of property becoming subject to a trust by reason of =z
person's death, it becomes subject to the trust as of the date of death
of the person even though there 1is an intervening pericd of

administration of the person's estatey—apd--bears-—interest—asprevided|
in-Seetien-16314 . e

(b) Upon property becoming subject to a trust by reason of a

person's death:

(1) Receipts due but not paid at the date of death of the person
are principal, |

(2) Receipts in the form of periodic payments (other than
corporate distributions to stockholders), including rent, interest, or

annuities, not due at the date of the death of the person shall be

-11-




treated as accruing from day to day. That portion of the receipt
accruing before the date of death is principal and the balance is
income.

(¢) In all other cases, any receipt from income-producing property
is income even though the receipt was earned or accrued in whole or in
part before the date when the property became subject to the trust.

(d) If an income beneficiary's right tc income ceases by death or
in any other manner, all paymerte—actually income pald to the income

beneficiary or in—the-hendo--of received by the trustee for—payment—teo
the—-income—benefiedary before such termination beleng belongs to the
income beneficiary or to his or her personal representative, All
income aetwaliy received by the trustee after such termination shall be
paid to the person next entitled to income by the terms of the trust.
This subdivision is subject to gubdivision {d) of Section 21524 and
does not apply teo income received by a trustee under subdivision {b) of
Section 16305.

(e} Corporate distributions to stockholders shall be treated as
due on the day fixed by the corporation for determination of
stockholders of record entitled to distribution or, if no date is
fixed, on the date of declaration of the distribution by the

corporation.

Comment. Subdivision (a) of Section 16304 is amended to make|

clear that the rules governing accrual of interegt——-on——trust|
distributions—apply—te—_jncome on testamentary distributions in trustl
during fremthe-date-ef-death- ne%ui%hstanding— an intervening period of |
estate administration gre . ab]e - 1dmin L5

AW Bl L WAL O
see Section 163141

(interest on trust distributions).

Prob, Code § 1 amended), Income earned durineg administration of
decedent's estate
SEC. . Section 16305 of the Probate Gode is amended to read:
16305. Unless the will otherwise provides, income from the
property of a decedent's estate after the death of the testator and
before distribution, including income from property used to discharge

—12-




liabilities, shall be distributed in the manner set forth in Chapter—11
{eommeneing-with-Section 660)-of-Divisien-3 Chapter 8 (commencing with

Section 12000) of Part 10 of Division 7. Income received by a trustee

under this subdivision shall be treated as income of the trust.

(b) VWhen an income beneficiary's right to income, including
interest payable under Section &63 16304, ceases by death or in any
other manner during the period of probate administration, income
attributable to the period prior to the termination of such right, when
subsequently received by the trustee, shall be equitably prorated
between the beneficiary or his or her personal representative and the
person next entitled to income by the terms of the trust instrument.

Comment, Subdivision (a) of Section 16305 is amended to correct
section references. Subdivision (b) 1s amended to reflect the repeal
of separate probate administration provisions relating to interest on
the share of & trust {Income beneficiary; these provisions are
superseded by Sections 16304 (when right to income arises) and 16314
{interest on trust distributions).

Prob, Code § 16314 (added)., Interest on trust distributions

SEC. . Section 16314 is added to the Probate Code, to read:

16314. (a) If a distribution under a trust, whether to an incomel
beneficiary or a remainder beneficlary and whether cutright or subject
to a further trust, is not made on the date when the distribution is

payable, the amount of the distribution bears interest thereafter—at|
the-rate-provided—-in—Seetion-12001+— In-the-cave of-a—benefioiarp—of|
euffent-4neom&r—thendiaEfibu%hﬂ}—ia—fayebkeuﬁet—4eaen£feq«ent}y_§hanI

apnuvally, |

13-




Comment, Section 16314 is new. ft—governg—interest—payable|
§H¥1&5—1HH#HRHP—&&—W€44—4!5-in%e*eBE—ihuéﬂguﬁdﬁﬁb-ﬂdm*ﬁiﬂhﬁ&%i&&r_—SEE|
SEeeien—JJEHNL—Eﬂhe&—i%ght—Aar—ineeme—iﬂéﬁéﬂf—ﬂﬁﬁﬁ*&iﬁﬁﬂ&&b-ef—%neame}fI

- ase o 3 _bene ALy O 1 ! ' 2l '.

APPENDIX
DISPOSITIOR OF EXISTING SECTIONS
DIVISION 3. ADMINISTRATION OF ESTATES OF DECEDENTS

CHAPTER 11. LEGACIES AND INTEREST

repealed Tegtator's intention controls
Comment , Former Section 660 i1s restated in Section 12000

{application of chapter) without substantive change.

§ 661 (repealed), Bequest of interest or income of certain sum

Comment, Former Section 661 is superseded by Section 16304(a)
(vhen right to interest accrues; apportionment of income).

§ 662 (repealed), Kinds of legacies

Comment. The first portion of subdivisjion (a) of former Section
662 is restated in Section 6154(a) (specific devise) without
substantive change. The last portion of subdivision (a) (if specifice
gift fails, regort cannot be had to testator's other property) is
superseded by Sections 21401 {order of abatement) and 6171-5173
{ademption).

Subdivision (b) 1is restated in Section 6154(c) (demonstrative
devise) without substantive change,

The first portion of subdivision (c} 1is restated in Section
6154(d) (annuity) without substantive change. The last portion of
subdivision (c) is restated in Section 21403(b) (abatement within
classes) without substantive change.

Subdivision (d) is restated in Section 6142(f) (residuary devise)
without substantive change.

Subdivision (e) is superseded by Section 6154(b) (gemeral devise).

—14—~




repealed nterest; annuities

Comment. The provision of subdivision (a) of former Section 663
that Interest on a general pecuniary legacy commences one year after
death is restated in Section 12003 without substantive change. The
provision of subdivision {a) that the rate of interest is that payable
cn a money Judgment entered in this state is superseded by Section
12001.

Subdivision (b) is continued in Section 12004(a).

Ihe portion of Sgubdivision (c) that related to ipterest ogpl
apnuitieg is restated in Section 12004(Db), tinterest——en--unpaid|
periodie-paymenteithe t plated to dnterest on a3 devise forl

exeept—-that the provision|
governing the interest rate 1s superseded by Section 12001, and the
provision governing an income beneficlary of a trust is superseded by
Section 16304(a) (when right to trust income arises).

4 {repealed stribution of income from certain propert
GComment Subdivision (a) of former Section 664 i=s superseded by
Sections 12000 (application of chapter) and 12006 {remaining income to
residuary or intestate distributees).
Subdivision (b) is superseded by Section 16305{a) {income earned
during administration of decedent's estate).

65 (repealed Transitional provision
Comment. Subdivision (a) of former Section 665 1s generalized in
Section 2(a). Subdivision (b) is omitted.

-15-




